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Service Tax On Cross Border Transactions.

Questions for brains trust meeting - 9th June 2007

1. Convertible Foreign Exchange (BGD).
1.1 Export of Services Rules requires, inter alia, that the payment for the services must be received in convertible foreign exchange. Whether this requirement can be considered as complied if the payment is received by way of remittance or demand draft obtained outside India in Indian rupees. The assessee obtains an FIRC from its bankers which mentions the amount received in INR instead of foreign currency.

​

​

______________________________________________________________________________________________________________________________________________________________________________________________________
1.2 M/s. Perplexed Ltd. an Indian company makes overseas payments aggregating to US $ 1,00,000/- to Dollars Inc. a US consulting company. An advance payment of $ 50,000/- is made in January, 2007. The services are completed in March 2007 and M/s. Perplexed Ltd. receives the bill for $ 1,00,000/- in April, 2007. The balance payment of $ 50,000/- is made in June, 2007. M/s. Perplexed Ltd. closes its books of accounts as on 31.03.2007. The rates of the various dates of foreign exchange on the various dates are as follows –
	 Months
	Exchange Rates (For 1 USD)

	January 2007 
	Rs. 44/-

	March 2007
	Rs. 43/-

	April 2007
	Rs. 42/-

	June 2007
	Rs. 41/-


What is the amount of service tax that M/s. Perplexed Ltd. would be liable to pay under the Reverse Charge Mechanism? When should the service tax liability be discharged?
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
2. Banking and Financial Services (ARK).
2.1 An Indian branch of a U K based bank providing custodian services to gold ETF in Bombay. The bank stores the required gold locally and charges the fund for storage as well as delivery of gold as and when any investor of the fund so desires. It is understood that such a service is covered under the category of Banking and Financial services and service tax is accordingly charged to the fund and paid.

For the purpose of physically storing the gold in India the Indian branch approaches the Indian arm of a security / custodian company with whom its UK parent has an agreement. The UK H.O. has a global agreement with a global company SOC, UK providing such services, which has its Indian operations through an Indian Joint Venture SOC, India. Due to commercial reasons the service charges are charged by SOC India to SOC UK, which in turn charges at actuals to the UK H.O. who thereafter recharges to the Indian branch.

Questions
a) Whether the service charges paid by the Indian branch to its H.O. attract service tax as import of services?

b) Whether the service charges charged by SOC India to SOC UK are taxable or are exempt as export of services?

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
2.2 X Bank is the Mumbai branch of a US based bank. It is approached by an Indian private sector bank to issue a letter of credit on behalf of one of its local customers to a company in Mexico. X Bank issues the L/C based on the back to back L/C of the private sector bank, and issues the guarantee. X Bank charges the Indian private sector bank for this L/C facility. Is this service eligible for exemption as an export?
___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
2.3 In the above example, if the guarantee was not issued by X bank’s Mumbai branch, but by the Mexico branch of X Bank, then whether the reverse charge mechanism under the Taxation of Services (provided from outside India and received in India) Rules, 2006 will get attracted. Whether the location of the recipient of service is India, as the recipient of service is the Indian private sector bank, on whose behalf the L/C is issued, or it is the foreign customer in whose favour the L/C is opened is relevant. 

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
3. EPC Contract (BGD).
3.1  An Indian company( ICo) enters into an EPC contract with a multinational group. Individual contracts have been entered into with separate companies in the group for offshore supplies, offshore services, onshore supplies and onshore services as also construction and erection. The offshore supply agreement is with the US company, and offshore services agreement with a subsidiary at Singapore. The onshore supplies and onshore services are with Indian subsidiary (1) (I Sub 1) and construction and erection contract is with Indian subsidiary (2) (I Sub 2). In addition there is an umbrella agreement for the entire contract with the US head office. A summary of the various contracts is as follows:-
	 Description of scope
	  Agreement Between
	 In Indian Rupees
	 In US Dollars

	Offshore supply
	 ICO – US CO
	Nil
	81,711,877

	Offshore services
	 ICO – Singapore CO
	Nil
	19,756,225

	Onshore supply 
	 ICO – I Sub 1
	1,869,978,658
	Nil

	Onshore services 
	 ICO – I Sub 1
	1,774,353,282
	12,780,467

	Construction  and erection 
	 ICO – I Sub 2
	3,958,464,384
	36,795,623

	Total


	
	7,602,796,324
	151,044,192


3.2 Discus service tax liability for the contracts in light of the new category of service i.e. works contract. Will there be a difference if there is no umbrella agreement. How can the service tax liability be minimized.

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
4. Grossing Up (ARK).
An Indian company has entered into an agreement with a foreign individual for a certain sales promotion services. The agreement states that the individual shall be paid US $ 15,000 per quarter net of income tax. The agreement is silent about who will bear the service tax. The company has been advised that it will be liable to pay service tax on the contract as an importer of services and accordingly proposes to compute, the service tax and income tax liability as follows for the quarter ended 31st March 2007.  Assume that foreign individual is from a non treaty country and that applicable rate of withholding under section 195 of the Income tax Act is 10%+SC+EC. 

	
	
	Stax calc
	tds calc

	Amt excl Service tax
	$13,364.22
	100
	

	Service tax
	$1,603.71
	12
	

	Edu Cess 
	$32.07
	0.24
	

	Amt Incl Service tax
	$15,000.00
	112.24
	88.78

	withholding taxes @ 10%
	$1,689.57
	
	       10.00 

	Surcharge @ 1%
	$168.96
	
	        1.00 

	Education Cess @ 2% of tax + surcharge 
	$37.17
	
	        0.22 

	Amt Incl TDS
	$16,895.70
	         112.24 
	100


Whether the above working is correct, or the net fees should be taken at $ 15,000, instead of $ 13,364.22?

            ________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
5. Export Rules (BGD).
5.1 Consider following cases:

Agent getting orders for foreign principal from customers in India –

If agent is in India

If agent is from outside India

Agent getting orders for foreign principal from customers outside India –

If agent is in India

If agent is from outside India
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
5.2 Hifly Ltd. is an Indian company having its business establishment in India and a branch in UK. The UK branch has procured several export orders for Steady Ltd. an Indian company which pays the UK branch of Hifly Ltd. a commission on sales. The UK branch of Hifly Ltd. on a monthly basis remits its profits from its bank account in Natwest Bank, London to its bank account in India. Natwest Bank, London deducts bank charges for transfer of funds from London to India. What are the service tax implications for Hifly Ltd. and Steady Ltd. ? Would it make a difference if Hifly Ltd.’s business establishment in India directly instructs Natwest Bank London to make the transfers on a monthly basis ? Would it make a difference if the contract is between Steady Ltd. and Hifly Ltd.’s business establishment in India instead of Hifly UK and the money is paid by Steady Ltd. to Hifly Ltd.’s business establishment in India which retains some amount and pays the balance to Hifly UK ? 


_____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
6. Import Rules (ARK).
6.1
Under the “Import Rules” an overseas agent of an Indian exporter is taxable inspite of the services having been rendered outside India. Can it be argued that territorial nexus is necessary for taxation of income from services in India. Whether we can rely on the Supreme Court decision in the case of Ishikawajima Harima Heavy Industries (288 ITR 408 (SC)).
                  ___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
7. Content Services (BGD).
The new category of content services will cover cost paid by websites for getting contents (e.g.:- cricket scores, fashion shows, weather etc.) from overseas vendors. Content on tangible media would also amount to goods in view of Supreme Court decisions in the TCS case [178ELT22 (SC)]. Does this mean that content on tangible media like CD’s will now attract double tax ie: - once service tax and again sales tax / VAT / customs duty on goods.
____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
8. Fashion Designing Services (ARK).
A Foreign Fashion Designer providing service to a Foreign Contestant of the “Miss World” Contest held in India. Whether the said service is taxable in India? If yes, is the designer liable to pay the tax, or the contestant liable to pay the same.

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

9. Photography Services (BGD).
Mr. D is an Indian photographer, who is engaged by his European client to obtain photographs of few Indian models for an event to be held in Africa. The shooting of photographs takes place in Kerala. The fees are received in US dollars. Is the service taxable or exempt?
If however, the photographs were shot say in Mauritius, will the answer be different?

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
10. Advertising Services (ARK).
M/s E is an advertising agency based at Bangalore. Its client in Paris sends an advertisement to be released in the Indian press. The client is a large fashion house based in Paris, and it has inserted the ad in Indian media for promoting its brand launch in India. Payment is received in US$.
Will the answer be different if instead of the French fashion house, the ad is released by an NRI from Chicago for matrimonial ad for his daughter?

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

11. Business Auxiliary Services (BGD).
Jadoo AG., a multinational company (based in Switzerland), is in the business of providing virtual market space through its website. The Website lists variety of products of various sellers. The interested buyers can log on to the website of the company and buy the products online. The Company has India specific website (involving products of Indian Sellers) which is hosted on a server located outside India. The income of the company is in the form of commission which it charges to the individual sellers on successful completion of their transactions. The Company raises Invoices (in rupees) towards its Commission to individual Sellers. The said Invoices are sent electronically to the Sellers in India from Switzerland. The Company has no presence in India except, it has appointed an Indian Company, which acts as its collection agent to collect the commission income and remit the same back to Switzerland. Whether the services rendered by Jadoo AG. are liable to Service Tax and if yes, under which category?   

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
12. Training services (ARK).
M/s. Sophisticated Ltd., have a sophisticated plant for manufacture of their products. It engages a US Company to provide training services to its engineering personnel for operation and use of a plant. The training fee is $100000 which M/s. Sophisticated Ltd. have to remit to USA. The US Company deputes its personnel to India to provide the necessary training services. The travel expense of its personnel is reimbursed by the India Company. However, the boarding and lodging are directly met by the Indian company. 

(i) What are the tax implications?

(ii) Would it make a difference if the entire training manual / module is put in a CD or floppy and sent to India?

(iii) Would it make a difference if the payment is to be made net of tax?
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
13. Cost Contribution Agreement (BGD).
M/s. Complicated Ltd, a subsidiary of a US Company M/s Complicated Holdings Inc. is engaged in the manufacture of PVC tubes. M/s. Complicated Ltd. pays its parent company M/s Complicated Holdings Inc. certain amounts under a Cost Contribution Arrangement (CCA). CCA is an arrangement whereby the subsidiaries of M/s Complicated Holdings Inc. in different countries contribute towards certain costs incurred by M/s Complicated Holdings Inc. for developing know how, market research, etc. What are the Service Tax implications? Would it make a difference if the M/s Complicated Holdings Inc. has a mailing office / payment collection office in India?
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
14. Chartered Accountants Services (ARK).
Mr. Lucky a chartered accountant in practice gets an overseas client in Dubai who requests him to provide certain internal audit services to his organization in Dubai. He entrusts part of his work to M/s. Dirhams a CA firm in Dubai. What are the service tax implications?
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
15. Survey Services (ARK).
M/s. TOIL Ltd. is an Indian oil exploration company. It has awarded a specialized survey job to M/s. Hitech Inc. a US company in connection with its exploration activity in the ocean. M/s. Hitech Inc. sub-contracts a part of the work to M/s. Hardworking Ltd. an Indian company. What are the service tax implications? Would it make a difference if M/s. TOIL Ltd. awards the contract to M/s. Hardworking Ltd. which in turn sub-contracts a part of the work to M/s. Hitech Ltd.? Would the conclusions be different if the work is done beyond the taxable territories of India.
_____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
