Case Studies from Sunil Kothare


Case Study 1

A is a bank incorporated outside India and operating in India as a Branch under a banking licence granted by the Reserve Bank of India (RBI).  Its operations include lending, accepting deposits, issuing credit cards, etc.  In the normal course of its business, A’s India Branch has liquidity surpluses during the day which are deposited in the interbank market locally.  The Branch has, however, limits in respect of deposits to be placed with each bank.  The Branch also deposits surpluses with its Head Office and/ or its co-branches outside India.  At times, funds due from customers get credited to the NOSTRO account of the Branch after close of banking hours in India.  These funds are automatically deployed by the Head Office in the interbank market outside India.  When there is a shortage of funds, the India Branch borrows locally or from its Head Office and/ or co-Branches.  Please examine:

(a) whether the India Branch needs to offer to tax in India, the interest earned on such placements;

(b) whether the interest paid requires tax deduction at source by the India Branch;

(c) whether the deduction in respect of the interest paid can be denied on the basis that tax has not been deducted at source;

(d) what should be benchmark rate of interest for the placements

(e) whether the interest paid by the Branch to its Head Office and/ or co-Branch can be separately brought to tax in India as income earned and, if so, at what rate of tax.

(f) the consequences of the same principles being applied by foreign tax jurisdictions to Indian banks operating in those jurisdictions.

Case Study 2

B is a bank incorporated outside India which operates in India as a Branch under a banking licence granted by the RBI.  As part of its banking operations in India, its customers approach it for loans classifiable under the category of External Commercial Borrowings (ECBs).  Under the RBI requirements, the Branch in India cannot lend by way of ECBs.  The RBI requires, however, that the India Branch verify the ECB applications before the customer borrows from B’s Branch outside India.  The entire lending risk is outside India, as B’s India Branch cannot remit funds from India to the lending branch in the event of a default by the customer.

(a) Is any part of the interest or other revenue of the lending branch attributable to the Branch in India?  

(b) Is the lending branch required to compensate the India Branch for performing functions like verification of the ECB application in terms of the RBI requirements?  If so, what should be the basis of the compensation?

Case Study 3

C is a bank incorporated outside India which operates in India as a Branch under a banking licence granted by the RBI.  As part of its banking operations in India, the India Branch receives cheques for clearing from its customers.  Where the cheques are drawn on banks located outside India, those cheques are sent to its Head Office and/ or co-branches for collection in those respective countries.  Where the bank does not have a presence in a particular country, the cheques are sent to a third party correspondent bank.  Similar arrangements apply for cheques received by the Head Office and/ or co-Branches where the cheques are sent to the India Branch for collection in India.  As a matter of normal practice, no fees are charged or paid for these activities.  All third party correspondent bank charges are charged off to customers i.e. the India Branch does not bear any of the expenditure.  

(a) Is the India Branch required to charge the costs of such operations to its Head Office and/ or co-Branches?  If so, what should be the basis?  

(b) Is any mark-up also required to be charged?
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